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SANITARY LEGISLATION. 



COURT DECISIONS. 



NEW YORK— CITY COURT OF BUFFALO. 

Cold Storage — New York Law Prohibiting Cold Storage of Food for More than 10 
Months Held Unconstitutional. 

People v. McFall. People v. Tuttle. (Jan. 17, 1916.) 

Section 337 of the public health law of the State of New York prohibits the cold storage of foodstuffs for 
more than 10 months. The court decided that this law was not necessary for the protection of the 
public health and that it was unconstitutional. 

The defendants were charged by an inspector of the health department with violating 
section 337 l of the public-health law of the State of New York (ch. 414, Laws 1914) 
which prohibits the keeping of foodstuffs in cold storage longer than 10 months. 

The defense contended (1) that the law had not been violated because part of the 
10 months during which the foodstuffs (poultry) had been kept in storage had elapsed 
before the law was passed; and (2) that the law was unconstitutional. 

The court sustained both contentions, holding that the section "is not necessary to 
protect the health of the public. The other sections of the law, namely, 338 and 338A 
give the health commissioner complete power of supervision and inspection and the 
power to destroy food that is unwholesome. What more is necessary? * * » The 
section in question must be declared unconstitutional because its real purport is not 
to protect the health of the people by seeing that unwholesome food products are not 
put on the market, but its real reason for being is to force upon the market any products 
that any person may have in cold storage after a definite length of time and thus force 
the owner thereof to sell when the market is unfavorable, and generally at a loss." 

Referring to the case of People v. Finkelstein (Public Health Reports, Oct. 8, 1915, 
p. 3042; Reprint No. 342, p. 119), the court said: "I think the facts in the Finkelstein 
case, as shown by the opinion, can properly be distinguished from the facts in these 
cases at bar, and that I may properly arrive at a different conclusion without doing 
violence to that opinion." 

The cases are reported in 158 New York Supplement, page 974. 

UNITED STATES CIRCUIT COURT OF APPEALS, NINTH CIRCUIT. 

Typhoid Fever — The Contracting of Typhoid Fever from Drinking Water Held to 

be an Accident. 

jEtna Life Insurance Co. v. Portland Gas & Coke Co. (Feb. 7, 1916.) 

The contracting of typhoid fever by employees as the result of drinking impure water furnished by the 
employer is an accident arising out of the conduct of the business. 

The defendant, an insurance company, issued a "contractor's employers' liability policy" insuring the 
plaintiff against expense resulting from claims for damages on account of bodily injuries accidentally 
suffered by its employees by reason of the business in which the plaintiff was engaged. Employees 
of the plaintiff contracted typhoid fever from drinking water furnished to them by the plaintiff. The 
court held that this was an accidental injury within the terms of tho policy and that the insurance 
company was liable. 

[229 Federal Reporter, 552.) 

Ross, Circuit Judge. The defendant in error, Gas & Coke Co., being engaged in 
the construction of a gas plant on its property adjoining the Government moorings in 
Multnomah County, Oreg., and having employed in the work a large number of men, 

i Reprint from the Public Health Reports No. 279, p. 132. 
(2235) 
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secured from the plaintiff in error insurance company a policy entitled by the latter 
"contractor's employers' liability policy," by which, in consideration of certain 
premiums which the case shows the defendant in error paid, it agreed to indemnify 
the assured (within certain amounts within which the present case falls) against loss 
and expense arising or resulting from claims upon the assured for damages on account 
of bodily injuries or death accidentally suffered, or alleged to have been suffered, 
by an employee or employees of the assured by reason of the business as described 
and conducted at the locations named in the policy, with certain exceptions not 
applicable here. In the course of the work certain of the employees of the Gas & 
Coke Co. contracted typhoid fever from the water furnished them by the latter, on 
account of which that company was compelled to pay damages to such injured employ- 
ees, to recover the aggregate amount of which from the insurance company the present 
action was brought. And the sole point here presented is whether the harm so done 
to the workmen constituted a bodily injury accidentally received or suffered by 
them, within the meaning of the policy in question. 

Of course it is not and can not be doubted that the workmen were bodily injured 
by the drinking of the water in the course of the work, for it contained typhoid germs, 
which gave them typhoid fever; but it is insisted on the part of the plaintiff in error 
that in drinking the water they were but satisfying a natural want, and that in doing 
so there was no accident about it. It is readily conceded, of course, that there could 
bo no accident in merely drinking water; but it is just as certain that the men would 
not have drunk it had they known that the water contained typhoid germs. The 
accident consists in that unexpected happening. Among the definitions of the word 
' ' accidental, ' ' in most, if not in all, of the dictionaries, is the happening of ' ' something 
unexpectedly, unintentionally." Suppose, instead of containing typhoid germs, as 
in the present case, the water that the employees of the assured consumed had con- 
tained some of the most virulent poisons, would anyone contend that the injuries re- 
sulting therefrom could not be properly held to have been accidentally inflicted? 
We think not, and yet, in our opinion, there is no substantial distinction between the 
case supposed and the case at bar. 

The policy involved in the case of H. P. Hood & Sons v. Maryland Casualty Com- 
pany (206 Mass., 223, 92 N. E. 329) was similar to that involved in the present case. 
There one Barry, who was employed by the plaintiff in that action as a hostler in its 
stables, had the care of horses which were afterwards found to have been suffering 
from glanders, and Barry was directed to assist in cleaning up the stalls; no notice 
being given him that the horses had suffered from glanders. Subsequently he was 
attacked by that disease, and recovered judgment against the assured in that case for 
damages, which the assured paid, and sued the insurance company to recover the 
amount so paid, with costs and expenses of suit. 

******* 

Numerous other cases will be found cited by the Supreme Judicial Court of Massa^ 
chusetts in the case referred to, in support of its ruling, which we think, as did that 
court, rest upon sound principles. 



